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About the Scinnovent Centre
The Scinnovent Centre is a policy and development think tank registered in Kenya as a not-for-profit 
company. Our primary concern is that despite advancements in science, technology and innovation 
(STI), poverty levels in Africa are increasing; environmental degradation is worsening; the ecosystem 
has become more fragile; sustainability has been compromised and livelihoods threatened. So the 
big questions remain: why have the developments in science, technology and innovation not made 
any significant difference in African development? Why have STI policies not translated into practical 
change on the ground? How come pockets of success piloted across countries have not scaled?

Our work focuses on understanding the barriers to the adoption and use of science, technology 
and innovation for decision-making and wealth creation. We focus on three main barriers namely: 
(I) Policies and legal frameworks that shape incentive structures for the generation, sharing and 
application of sci ence, technology and innovation (ii) Institutional and governance frameworks 
including the rules, norms, habits, structures, practices and mindsets that condition behavior towards 
science, innovation and entrepreneurship and (iii) individual and institutional capabilities including 
technical, organisational and managerial skills required to turn science and technology into business 
and social enterprises.

Our goal is to link the ends (societal development needs) with the means (science and technology-
enabled innovations) and act as the bridge that closes the gap between advances in STI research on 
the one hand, and the uptake and application of research outputs for social and commercial needs 
on the other. To achieve this goal, we conduct research to generate evidence that supports policy 
and decision-making; offer targeted training programmes that enhance the skills for innovation; and 
facilitate dialogue and interactive learning amongst different actors with a view to helping our key 
stakeholders (rural communities, the private sector and decision-makers) translate the knowledge, 
technologies and skills into practical action that changes lives. 

For more information,  contact us:

P.O Box 52486-00100, GPO, Nairobi
Email: info@scinnovent.org
Web: www.scinnovent.org
Twitter: @Scinnovent
Facebook: www.facebook.com/scinnovent
Blog: www.scinnovent.wordpress.com
Slideshare: www.slideshare.net/Scinnovent
LinkedIn: www.linkedin.com/company/the-scinnovent-centre
YouTube: https://www.youtube.com/user/TheScinnoventCentre
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Executive summary

Intellectual property rights are seen as important in economic development for at least two main 
reasons: (i) they provide a mechanism of turning knowledge from a public good to a private good 
that can be traded and subjected to market forces, and (ii) they help to make freely available technical 
information since full disclosure is a requirement for granting the protection. However, the awareness 
about, application for and use of intellectual property is characteristically low in developing countries. 
In Kenya, previous studies (Bolo et al, 2014) have shown that 65% of innovators have not protected 
their inventions, 53% have reported low awareness of intellectual property and according to the 
Kenya Innovation Survey (2012), only 12.9% of firms had secured patents in Kenya and of these just 
7% reported having used their patents. In light of the above, this study used the Kenya Industrial 
Property (KIPI) database of all industrial property applications and grants since its inception in 
1990 to date (2014) and sought to answer four key questions:  (i) Where do the inventions come 
from? In other words who owns the industrial property protected in Kenya? (ii) How does foreign 
(international) applicants compare with national (domestic) applications? (iii) In which economic 
sectors are the most industrial property (IP) applications registered? (iv) what are the key challenges/
bottlenecks faced by the applicants? The data was subjected to trend analysis and findings discussed 
with KIPI managers and examiners to give explanations to the observed trends. To understand the 
reasons behind the large number of rejections/delay of national applications, actual files were retrieved 
from the KIPI registry and reasons for rejection from each file recorded. These were then subjected 
to statistical analysis to establish the frequencies.

The study established that of all the 633 patent patents granted by the Kenya Industrial Property 
Institute (KIPI) from 1990 - 2013, only 167 (26.4%) have been awarded to Kenyan nationals, 
companies and institutions. The remaining 466 (73.6%) were awarded to international applicants.  
This is despite the fact that over the same period, there was no significant difference between 
national and international applications. Out of the 2,388 patents filed, 1160 (48.6%) were national 
while 1228 (51.4%) were international applications. On average, it also took relatively shorter time 
to grant international applications (42 months) as compared to national applications (55 months). 
Besides, companies and individuals accounted for the majority of patents granted at 78.4% and 
9.5% respectively. Universities and Public Research Institutes registered dismal performance at 1.6% 
and 3.9% of all the patents granted. The bottlenecks to obtaining IPRs in Kenya include: (i) lack of 
responses to queries from examiners at KIPI (ii) failure to submit required fees (iii) failure to meet set 
criteria (iv) withdrawal by the applicants (v) poor drafting of applications. These bottlenecks explain 
the high rejection/delays in applications by Kenyan nationals, companies and institutions. 

The study therefore recommends the following measures to facilitate  protection in Kenya. 

(a) Intensive education and awareness on the criteria for protection under the various categories 
(patents, utility models and industrial designs) (b) Kenya Industrial Property Institute (KIPI) to review 
and improve its communication with the applicants (c) Provision of institutional and financial support 
for local inventors to obtain IP protection (d) Promotion of partnerships as a means of reducing the 
rates of failure and lessening the financial burden on applicants (e) Competitive ranking in universities 
and inclusion IP applications/grants as part of the evaluation criteria and (f) Inclusion of IP in the staff 
recruitment and promotion criteria for university and research institutes’ staff. 
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Introduction

The need for this study stems from two previous studies. The first study (Bolo et al, 2014) focused 
on the innovators who have been supported by the National Commission for Science, Technology 
and Innovation (NACOSTI) through its “Innovation Fund”. This study sought to understand the 
factors that undermine the innovators ability to transition to market and turn inventions into viable 
businesses. This study concluded that while access to capital/finance is a critical barrier to transitioning 
to markets, there were other intractable challenges that undermined innovators success. Key amongst 
these issues was lack of awareness about intellectual property rights.  This study found that the level 
of awareness of IP is quite low amongst the innovators with more than half of the innovators (53%) 
rating level of awareness as low, 17.6% rated it as very low, 26.5% rated it as high, and only 2.9% of the 
innovators rated it as very high. It further reported that 64.7% of innovators had not protected their 
innovations, 26.5% had applied for protection through patents; 5.9% applied for protection through 
utility models and only 2.9% had applied for protection under industrial designs. The ease of obtaining 
intellectual property rights protection was also seen to vary, with 44.12% of the respondents 
indicated that it is hard to attain IP protection in Kenya; 32.35% rated it as moderately easy to acquire, 
17.65% rated it as very hard to acquire and only 5.88% said they are very easy to acquire. 

In their conclusions, Bolo et al (2014) recommended enhanced awareness and sensitization on 
intellectual property rights protection and implored key players in the IP arena, including the Kenya 
Industrial Property Institute (KIPI) to upscale their awareness and outreach programs to help educate 
the general public on IP matters.

In a related study, (forthcoming) Bolo et al., (2015) interviewed 242 university and college students 
on factors that hampered innovation and entrepreneurship amongst Kenyan youth. 48.7% of 
the respondents considered lack of knowledge on IPRs are a great barrier to innovation and 
entrepreneurship and 54% chose IP as the most important area for skills development. This need for 
IP awareness and skills development has further been emphasized in the Kenya Innovation Survey 
Report (2012) which showed that even amongst established firms/companies, only 12.9% reported 
having ever secured a patent in Kenya compared to 21.4% who reported to have secured patents 
outside Kenya. Only 14.2% had registered industrial designs while 27.5% had registered trademarks. 

The ultimate aim of this report therefore, was to provide factual information on the figures and 
trends of industrial property rights in Kenya and highlight areas of action by KIPI and other relevant 
players. The study focused on four key questions: (i) Where do the inventions come from? In other 
words who owns the industrial property protected in Kenya? (ii) How does foreign (international) 
applicants compare with national (domestic) applications? (iii) In which economic sectors are the 
most IP applications registered? (iv) what are the key challenges/bottlenecks faced by the applicants?

The study has used the KIPI database/registry of all industrial property applications and grants from 
1990 – 2014. It captures key trends, dates and compares filings and grants by various actor categories, 
economic sectors and discusses time taken to grant applications as well as reasons for delays and/or 
rejections. 

Industrial Property Rights Protection in Kenya

The history of the patent protection in Kenya dates back to 1914 when the Patents and Designs 
Ordinance 1913 was enacted, and the first patent registered on 23 December 1914 in the name of 
Marconi’s Wireless Telegraph Co of United Kingdom.  Kenya’s patent system continued to depend 
on the United Kingdom system until 1989 when the Industrial Property Act CAP 509 was enacted. 
According to Kameri-Mbote et al. (2009), before the enactment of the Industrial Property Act Cap. 
509 in 1989 , patents and designs that were granted in England were locally registered without going 
through the examination process. The enactment of the Industrial Property Act in 1989 gave birth 
to the Kenya Industrial Property Office (KIPO1), which was given the mandate to examine, grant and 

1Later transformed to Kenya Industrial Property Institute (KIPI) under the Industrial Property Act (2001). This is following the creation 
of the World Trade Organization (WTO) in 1995, and coming into force of the Trade Related Intellectual Property Rights (TRIPS), which 

https://books.google.co.ke/books?id=Uv84ruk3KVYC&pg=PA1265&dq=kenya+gazette+december+1914&hl=en&sa=X&ei=hQq9VNbEH8LyUsqJhNAB&ved=0CCcQ6AEwAw#v=onepage&q&f=false
https://books.google.co.ke/books?id=Uv84ruk3KVYC&pg=PA1265&dq=kenya+gazette+december+1914&hl=en&sa=X&ei=hQq9VNbEH8LyUsqJhNAB&ved=0CCcQ6AEwAw#v=onepage&q&f=false
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register patents, utility models and industrial designs.

In Kenya, the industrial property rights are administered by the Kenya Industrial Property Institute 
(KIPI) and are operated primarily under the Industrial Property Act (2001) and the Trademarks Act, 
Cap 506 (amended in 1995 to include service marks and comply with TRIPS). Industrial Property 
Rights refer to a sub-set of intellectual property rights  that covers patents, utility models, industrial 
designs and trade/service marks.  This paper covers the figures and trends in industrial property rights 
(patents, utility models and industrial designs) in Kenya. Each of these is discussed briefly:

Patents
Patents are limited rights conferred on an inventor   upon claims of having created a new 
technological invention. Such an invention must be an entirely new contribution to human 
technological knowledge.  Patents  are limited and exclusionary rights i.e. they are granted for a 
period of time (usually 20 years in most jurisdictions), apply only to certain  subject matter (there’s 
a limit to what is patentable) and they permit the owner to exclude others from making use of, or 
producing the claimed invention for the limited time, particularly in a commercial context.  The patent 
law defines what can be protected by patents as well as conditions for patentability.  In general terms, 
patents do not cover abstract ideas or theories but cover specific technical solutions that have some 
potential practical application, use or benefit i.e. an invention.  This covers mainly new products, new 
processes.  The conditions for patentability consists of three basic criteria including that the invention: 
must be new (or novel); must involve an inventive step (non-obvious) and is capable of industrial 
application (utility). 

Utility Models
Utility models are considered as “petty-patents” or “innovation patents” and are an exclusive right 
granted for an invention, which allows the right holder to prevent others from commercially using 
the protected invention, without his authorization, for a limited period of time.   The main differences 
between utility models and patents include: (i) the requirements for acquiring a utility model are less 
stringent than for patents. Novelty is still required but the requirement for “inventive step” or “non-
obviousness” may be much lower or absent altogether.  For this reason, utility models is often used 
for incremental innovations that may not meet the patentability criteria (ii) The term of protection for 
utility models is shorter than for patents and varies from country to country (usually between 7 and 
10 years without the possibility of extension or renewal) (iii) In most cases, the registration process is 
often significantly simpler and faster, taking, on average, six months.

Industrial designs
Industrial designs protect the distinctive appearance of products i.e. it only protects the “looks” 
and not the functioning or the underlying technology. To be eligible, such designs must be new in 
appearance, even if only minor variations have been made on the existing designs. Because of the 
relatively low eligibility requirements, industrial designs are seen as very useful for middle-level 
innovators, including small or medium enterprises, which create innovative products that may not be 
technologically advanced but have commercial value.

This report has been organized into five sections. Section 1 gives a background to the origin of the 
report, section 2 briefly considers the industrial property protection in Kenya. Section 3 describes the 
data sources and methods, section 4 presents the findings while section 5 presents the discussions of 
the trends and finally section 6 presents conclusions and recommendations

required all the WTO’s members to revise their intellectual property laws.
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Data description and analysis

This report is based on secondary data availed to The Scinnovent Centre by the Kenya Industrial 
Property Institute (KIPI). The data consists of the records of KIPI registry database on the filings and 
registration of the IP protections for patents (1990 - 2013); utility models (1993 - 2013) and industrial 
designs (1991 - April 2014).

The samples consisted of 2388 patents, 396 utility models and 1392 industrial designs. The report 
does not include data relating to patent, utility model and industrial design applications filed and 
granted through the African Regional Intellectual Property Organization (ARIPO). 

Data was subjected to a descriptive statistics analysis using excel and Statistical Package for Social 
Sciences (SPSS).The detailed methodology used in the analysis of each category is as explained below:

Patents

The analysis of the patents involved, at the initial stages, the filtration of the patents granted from the 
total patents filed between 1990 and 2013. The patents that had been granted had registration dates 
indicated as opposed to those that had not been granted, and hence the criterion for filtration. 

The data was further analysed based on the type of application (national Vs international Patents), 
type of applicant (inventor/owner) and by economic sector.  

The patents were classified as either, international patents or national patents based on the route of 
application used. There exist three main routes/channels for filing for patents in Kenya. First, is through 
2national route, which is the route used by most resident applicants, even though some foreign 
applicants also use local law firms to file applications through this route. Second is through the patent 
cooperation treaty (PCT) which allows an applicant to file their patent applications in more than 
one country through a single application. PCT is an international treaty administered by WIPO, which 
serves as an alternative route to the Paris Convention for the protection of Industrial Property for 
pursuing the acquisition of patent rights in different countries (WIPO, 2013). This is the route/channel 
used by most international applicants to file for patents in Kenya. Third is through the African Regional 
Intellectual Property Office 3(ARIPO) headquartered in Harare, Zimbabwe. All patents registered 
through ARIPO (in which Kenya is listed as one of the countries in which protection is sought) are 
recognized by KIPI. However, this study does not include data on submissions through the African 
Regional Intellectual Property Organization (ARIPO).

Patents were also classified based on the type of applicants. The owners names in the database was 
used to group the applicants into government, companies, individuals, public research institutes, 
universities and other learning institutions, and various forms of partnerships. Companies include 
sole proprietorships (owner-manager) and limited liability companies. The following identifiers were 
used to categorize which applicants fit this group, which included any applicant with the following 
suffixes: Inc, AG, LLC, SPA, PLC, B.V, A/S, GMBH. Individuals refer to patents filed and/ or granted to 
individual inventors. Universities and Other Learning Institutions refer to patents filed and/or 
granted to the learning institutions such as universities, polytechnics, secondary schools and colleges. 
Public Research Institutes refer to patents filed and/or granted to publicly funded research 
institutes such as Kenya Research and Development Institute (KIRDI), KEMRI, KARI among others 
while Government was use to refer  to state-owned patents. 

The International Patents Classification (IPC)4 scheme was used to categorize the patents into 
various economic sectors such as Agriculture, Forestry & Fishing; Health & Social work; Transport 
& Communication; Electricity & Water supply; Manufacturing; Mining & Quarrying; and Building & 
Construction (see annex 1 for details).
2 Since some international applicants also exploit this route, the interpretation of data presented here must be seen in that light. The 
vast majority of applicants using national patent filing route are Kenyans/Kenyan residents but there are also a few foreign applicants, 
even though in the analysis it was not possible to extract the actual numbers of foreign applicants using this channel. 
3 This analysis doesn’t include patents registered through ARIPO (this data was not available) as such, the total number of patents 
registered in Kenya (1990 – 2013) is more likely higher than the 633 reported. 
4IPC is a universal patent classification criterion. It can be accessed online at http://www.wipo.int/classifications/ipc/en/

http://www.wipo.int/classifications/ipc/en/
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The filtration and the groupings of the data was done using excel and the filtered data was then 
exported to SPSS for further analysis, in which different frequency tables and figures were drawn to 
present the information.

Utility Models and Industrial Designs 

The analysis of the utility models and Industrial designs began by filtration of the granted utility 
models and industrial designs from those that were filed but had not been granted. The columns titled 
“Registration date” and “Registration number” were used to filter out the granted utility models and 
granted industrial designs respectively. Trend analysis was also used to determine the number of utility 
models filed and granted over the years (1993 to 2013); and the number of industrial designs filed and 
granted (1991 to April 2014). 

Further, the utility models and industrial designs filed and granted were also classified based on the 
type of applicant. In this classification, the categories used include individuals, Companies, Public 
Research Institutes, Universities & Other Learning Institutions and Partnerships. The classification 
criterion is the same as in the case of patents. 
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Findings

Patent applications and grants in Kenya between 1990 and 2013

Trends in applications
A total of 2,388 patents were filed in the period 1990 – 2013. Figure 1 below shows the total number 
of patent applications filed in Kenya between 1990 and 2013 and the growth rate. The totals for each 
year include both the National application and the PCT applications. The number of patents filed in 
Kenya totaled to 245 in 2013. Even though this indicates a decline of 6.9% from the number of patents 
applications filed in 2012, it shows that Kenya has made tremendous progress in patent applications as 
this is more than 24 times the number filed in 1990.

In 2007, for the first time, the patent applications in Kenya exceeded the 100 mark, a trend which has 
been maintained since. The long-term trend shows that there has been a continuous growth in the 
number of patent applications filed in Kenya, with exception of 1994, 1997, 1999, 2000, 2006 and 2013 
in which there were decline in patent applications from the previous years. This trend is consistent 
with the worldwide patent applications trend, which also experienced a continuous growth between 
1995 and 2012 with exception of a slight decrease in 2002 and a more pronounced decrease in 2009, 
which was associated with the global financial crisis (World Intellectual Property Indicators, 20135). 
However, patent applications in Kenya still has negligible contribution to the growth of worldwide 
patent applications as it accounted for approximately 0.011 percent of the patent applications 
worldwide in 2012, which stood at 2.35 million.

Figure 1: Trend in Patent Applications in Kenya

5 The report can be accessed online at http://www.wipo.int/edocs/pubdocs/en/intproperty/941/wipo_pub_941_2013.pdf 

http://www.wipo.int/edocs/pubdocs/en/intproperty/941/wipo_pub_941_2013.pdf
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Trends in grants
The year 1994 marked the first time when a patent was granted since the establishment of the Kenya 
Industrial Property Office (KIPO). There has been a continuous growth in the number of patents 
granted from 1994 to 2013, with the exception of 1995, 1999, 2001, 2002, 2004, 2007, 2010 and 
2013 when the number of patents granted declined. In the year 2013, the number of patents granted 
(73) was 36 times more than their level of 2 in 1994. Up to 2013, 633 patents had been granted 
representing 26.5% of the total patents filed between 1990 and 2013. Figure 2 below summarize the 
trend in the number of patents granted from 1994 to 2013. 

Figure 2: Trend in Patents granted in Kenya

Time taken to grant patents
Between 1990 to 2013, 633 patents, representing 26.5% of the total applications were granted. This 
low rate in terms of patents granted formed the basis for the determination of the duration taken for 
a patent to warrant grant (the time taken between filing date and grant date).

Our analysis reveal that majority of the patents (21.96%) took duration of between 25 months and 36 
months (2 years to 3 years) to be granted, while the longest patent application took 183 months to 
be granted (i.e. 15 years and 3 months). Figure 3 below summarize the distribution of the time taken 
to grant patents. 

By Kenyan law, patents filed through the national route take a minimum statutory period of 18 
months (section 42 of the KIPI Act). In cases where it has taken less time, these were applications 
filed before the Industrial Property Act (2001) came into force, hence the 18 months period was not 
applicable then.
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Figure 3: Time taken to grant patents

Distribution of patents filed and granted by type of application (national vs international 
applications)
In this period, 1228 (51.4 %) of the total applications were made through PCT as compared to 
1160 (48.6 %) made through national patent applications. The first PCT patent application was filed 
in Kenya in 1994, during which a total of 11 PCT patents were filed. By 2013, the number of PCT 
patent applications that entered the national phase was more than ten times its level in 1994. The 
trend in the national Vs PCT patent applications indicates that there is no big margin between the 
number of PCT patents and National patents filed in almost all the years with exception of the period 
between 1990 and 1993 in which no PCT patent was filed. Kenya joined the PCT system in 1994, 
and thus before 1994 there were no PCT applications. This trend is replicated by the overall number 
of National and PCT patents filed, which stood at 1160 (48.6%) and 1228 (51.4%) respectively. 
However, this was not the case with the grants.  A total of 633 patents were granted in this period, 
out of which 466 (73.6%) were PCT patents while National patents accounted for only 167 (26.4%) 
of the total patents granted. Between 2008 and 2013, the gap between the National patents and PCT 
patents granted widened with majority of the patents granted being PCT patents. This accounts for 
the disparities in the PCT and National patents granted between 1990 and 2013. Figure 4 below 
summarizes the trend in the PCT Vs National Patents applications and grants in Kenya between 1990 
and 2013. 
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Figure 4: Trend in PCT Vs National Patents Applications and Grants

Distribution of patents filed and granted by type of applicant (inventors/owners)

The applicants are grouped into government, companies, individuals, public research institutes, 
universities and other learning institutions, and various forms of partnerships. 

Companies filed 1375 patents, out of which 496 were granted representing 78.4% of the total patents 
granted. Government(s) filed 8 applications and was granted 2 patents which is 0.3% of the total 
patents granted. 

Public Research Institutes filed 69 applications and were granted 25 patents, which represents 
3.9% of the total patents granted. Universities and other learning institutions filed 69 patents, and 
were granted 10 patents, which is 1.6% of the total patents granted. Individual inventors filed 581 
applications and got 60 patents granted, representing 9.5% of the total patents granted in this period.  
A total of 278 patent applications were filed by various forms of partnerships, 40 of these were 
granted patents representing 6.3 % of total patents. Figure 5 gives the summary of the distribution of 
the patents filed and granted by the applicant/inventor category.



Scinnovent Discussion paper 02          10

Industrial Property Rights Acquisition in Kenya: Facts, figures and trends

Figure 5: Distribution of Patent applications Filed and patents Granted by Owners’ Category

Classification of patents by economic sector
The International Patents Classification 6 (IPC) scheme was used to categorize the patents into 
various economic sectors7.   Agriculture, Forestry & Fishing accounted for the highest number of all 
the patents granted, representing 31.4%, while mining and Quarrying accounted for only 0.5%. Figure 
6 below summarises the distribution of the 8patents granted between 1990 and 2013 per economic 
sector, while Figure 7 shows the trend in patents granted over the years by economic sectors. There 
is no clear pattern in the number of patents granted in all the economic sectors, as they are all 
characterized by both increase and decrease in the grants. 9

6 IPC is a universal patent classification criterion. It can be accessed online at http://www.wipo.int/classifications/ipc/en/.
7 See annex 1 for a full description of how IPC was used to categorize the patents 
8The IPC has been used to classify the patents granted only, since the IPC classes are not assigned to the patents that have not been 
granted. This why we have not classified the patent applications filed into economic sectors in our analysis.
9Mining and Quarrying sector is omitted in Figure 7 since it has only 3 grants, which were done in 2005, 2006 and 2007. 

http://www.wipo.int/classifications/ipc/en/
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Figure 6: Distribution of Patents Granted by Economic Sector

Figure 7: Trend in Patents granted by Economic Sectors
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Patents filed in partnership
A total of 278 (11.64%) of the 2388 patent applications were filed by collaboration between two or 
more individuals and/or institution(s). The 10partnerships identified in the data include 48 partnerships 
between company and company(s), 35 partnerships between company(s) and individual(s), 13 
partnerships between PRI and individual(s), 6 partnerships between PRI and Universities and other 
learning institutions, one partnership between PRI and PRI, 2 partnerships between universities, one 
partnership among university, company and PRI, 17 partnerships between universities and other 
learning institutions and individual(s), 6 partnerships between Company(s) and universities and other 
learning institutions, and 149 partnerships between individual and individual(s). 

Out of the 278 patents filed in partnerships, 40 (14.4%) were grated. Table 1 summarises the 
distribution of patents filed and granted to various forms of partnership. 

Table 1: Distribution of Patents filed and granted in partnership

Form of Partnership Patents 
Filed

Percent (%) Patents 
Granted

Percent 
(%)

Company/Company (s) 48 17.3 11 27.5

Company (s)/Individual (s) 35 12.6 4 10.0

Individual/individual (s) 149 53.6 21 52.5

PRI/Individual (s) 13 4.7 0 0.0

PRI/University & other learning Institutions 6 2.2 0 0.0

PRI/PRI 1 0.3 1 2.5

Universities & Other Learning Institution/University 
& other learning Institutions

2 0.7 1 2.5

Universities & Other Learning Institutions /Company 6 2.2 2 5.0

Universities & Other Learning Institutions/Individual 
(s)

17 6.1 0 0.0

University/PRI/Company 1 0.3 0 0.0

TOTAL 278 100 40 100

10For detailed information concerning the patents partnership filings and grants, contact the authors
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Utility models filed and granted in Kenya between 1993 and 2013
Analysis of the utility models applications indicates that there was a continuous growth in the 
numbers of utility models’ applications filed between 1993 and 2013, with exception of 2000, 2003, 
2005, 2007 and 2010 in which the numbers of Utility Models filed declined. This long term trend 
is consistent with the worldwide Utility Models’ applications, which also had a continuous growth 
between 1995 and 2012 with exception of 1997 and 1998, when worldwide applications decreased 
by 12.9% and 11.7% respectively (World Intellectual Property Indicators, 2013). A total of 42 (10.6%) 
utility models of the 396 models filed were granted between 1993 and 2013. 

The peak of the filings of these models was in 2013 in which 88 models were filed, an equivalent of 
22.2%, of the total models filed in the entire period. However, this was not the case with the grants 
of these models as the highest number were granted in 2005 i.e. 8 models, equivalent to 19% of the 
42 models granted within this period. Table 2 below gives the summary of the trend in utility models 
applications and grants, while Figure 8 shows the trend in the utility models applications filed. 

Table 2: Trend in Utility Models Applications Filed and Granted in Kenya

Year Utility Models 
Filed Growth Rate (%) Utility Models 

Granted
Growth Rate 
(%)

1993 1 - 0 -

1994 2 100 1 -

1995 3 50 0 -

1996 0 0 1 -

1997 1 - 1 100

1998 3 200 0 -

1999 7 133.3 3 -

2000 4 -42.9 0 -

2001 6 50 4 -

2002 14 133.3 0 -

2003 12 -14.3 1 -

2004 13 8.3 1 0

2005 11 -15.4 8 700

2006 19 72.7 4 -50

2007 17 -10.5 2 -50

2008 19 11.8 3 50

2009 30 57.9 2 -33.3

2010 29 -3.3 5 150

2011 51 75.9 1 -80

2012 66 29.4 1 0

2013 88 33.3 4 300

TOTAL 396 42
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Figure 8: Trend in Utility Models Applications Filed

Time taken to grant utility models
A total of 10.6% of the 396 utility models filed between 1993 and 2013 were granted. This low 
number of the utility models that have so far been granted raises the question; how long does it take 
to grant a utility model? To answer this question, we have looked at the utility models processed by 
the KIPI and considered both the filing and grant dates, and approximated the duration taken in terms 
of months. The analysis revealed that majority of the utility models (33.3%) were granted in less than 
12 months. On average, it takes 25 months (2 years and one month) to process and grant a utility 
model. Figure 9 below gives a summary of the distribution of utility models by time taken to grant. 

Figure 9: Distribution of Utility models by duration taken to be granted
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Classification of the Utility Models by owners’ (applicants) category

The individuals and institutions that filed and/or granted the utility models have been grouped into 5 
broad categories viz., individuals, Companies, Public Research Institutes, Universities & Other Learning 
Institutions and Partnerships. Out of the 396 utility models filed, 55.8% were filed by individuals, 17.4% 
were filed by companies, 16.9% filed by partnerships, 8.6% filed by universities and other learning 
institutions while Public Research institutions only filed 1.3%. However, the utility models granted did 
not follow the same trend as University and other learning institutions have not been granted even a 
single utility model of the 42 models granted. Individuals were granted 50%, companies granted 31%, 
partnerships granted 16.6% and Public Research Institutes were granted 2.4%. Table 3 below gives the 
summary of the utility models filed and utility models granted based on the owners’ category.

Table 3: Distribution of Utility models based on the Owners’ Category

Owners’ Category UMs Filed Percent (%) UMs 
Granted

Percent (%)

Companies 69 17.4 13 31.0

Individuals 221 55.8 21 50.0

Partnerships 67 16.9 7 16.6

Public Research Institutes 5 1.3 1 2.4

Universities & Other Learning 
Institutions 34 8.6 0 0

Total 396 100.0 42 100.0

Utility Models filed in partnerships

There are some utility models that have been filed by collaboration between two or more individuals 
and/or institution(s). The 11partnerships identified in the data include 7 partnerships between company 
and company(s), 7 partnerships between company(s) and individual(s), 1 partnership between High 
School and individual, 43 partnerships between individual and individual(s), 1 partnership between 
public Research Institute and University i.e. between Kenyatta University and ICIPE, 7 partnership 
between University and Individual(s) and partnership between University and University12.  On 
average, 67 utility models were filed by partnerships accounting for 16.9% of the total models filed 
between 1993 and 2013. Only seven models were granted to these partnerships, an equivalent of 
16.7%. Out of the seven utility models granted, 6 were granted to the partnership individual and 
individual(s); and one granted to the partnership between company(s) and individual(s). Table 4 
summarises the distribution of utility models filed and granted to various forms of partnership. 

11 For detailed information concerning the utility models’ partnership filings and grants, contact the authors.
12i.e. Partnership between Kenyatta University and Jomo Kenyatta University of Agriculture & Technology (JKUAT). 
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Table 4: Utility models filed and granted to various forms of partnership

Form of Partnership UMs Filed Percent (%) UMs 
Granted

Percent (%)

Company/Company (s) 7 10.4 0 0.0

Company/Individual(s) 7 10.4 1 14.3

Individual/Individual(s) 43 64.2 6 85.7

PRI/University &OLI 1 1.5 0 0.0

University & OLI/Individual(s) 8 12.0 0 0.0

University & OLI/University 
&OLI 1 1.5 0 0.0

TOTAL 67 100 7 100

Key: University & OLI – University & Other Learning Institutions

Industrial designs filed and granted in Kenya between 1991 and April 2014

The number of industrial designs filed in Kenya between 1991 and April 2014 totaled to 1392.  More 
than half 714 (51.3%) of these designs were granted in this period.  The long term trend in the filing of 
the industrial designs shows that there is no discernible pattern in the industrial designs applications 
filed i.e. there are both increase and decrease in the number of filings of the industrial designs over 
the years. Figure 10 below summarize the trend in the filings of the industrial designs.

Figure 10: Trend in Industrial Designs Applications in Kenya
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Classification of the Industrial Designs by owners’ category
The individuals and institutions that filed and/or granted the industrial designs have been grouped, in 
this analysis, into 5 broad categories viz. individuals, Companies, Public Research Institutes, Universities 
& Other Learning Institutions and Partnerships. The results of the analysis of the applications of the 
industrial designs by the owners’ category revealed that companies filed 1148 (82.5%), Individuals filed 
216 (15.5%), Public Research Institutes filed 4 (0.3%) and 24(1.7%) of the applications were filed by 
partnerships. There were no industrial designs filed by the Universities and other Learning Institutions. 
The data also showed that companies were granted 615 (86.1%), Individuals were granted 86(12%) 
while partnerships were granted 13 (1.9%) of the total grants. The Public Research Institutes were not 
granted any industrial design. Table 5 summarises the distribution of the industrial designs filed and 
granted from 1991 to April 2014.

Table 5: Industrial deigns filed and granted

Owners’ Category Filed 
Designs Percent (%) Grants Percent (%)

Companies 1148 82.5 615 86.1

Individuals 216 15.5 86 12.0

Partnerships 24 1.7 13 1.9

Public Research Institutes 4 0.3 0 0.0

TOTAL 1392 100.0 714 100.0

Industrial Designs Filed in Partnership
Some industrial designs were filed by collaboration between two or more individuals and/or 
institution(s). The 13partnerships identified in the data include 4 partnerships between company and 
company(s), 2 partnerships between company(s) and individual(s), and 18 partnerships between 
individual and individual(s). A total of 13 (54.2%) of the 24 designs filed in partnership were grated. 
Out of these, 2(15.4%) were granted to partnerships between a Company and Company (s), 2 
(15.4%) granted to partnerships between Company (s) and Individual (s), and 9 (69.2%) granted to 
partnerships between an individual and individual (s). Table 6 summarises the distribution of Industrial 
designs filed and granted to various forms of partnership

Table 6: Industrial designs filed and granted to various forms of partnerships

Form of Partnership Filed Designs Percent (%) Grants Percent (%)

Company/Company (s) 4 16.7 2 15.4

Company (s)/Individual(s) 2 8.3 2 15.4

Individual (s)/Individual (s) 18 75.0 9 69.2

Total 24 100.0 13 100.0

13For detailed information concerning industrial designs partnership filings and grants, contact the authors
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Un-granted applications

Rejections of the applications for national patents, utility models and industrial 
designs filed in Kenya

This section addresses the reasons for the rejection of the national patents, utility models and the 
Industrial designs filed in Kenya. 

The analysis of the patents applications made through the Kenya industrial property institute (KIPI) 
from 1990 to 2013 has revealed a high rate of rejection and/or delay for the national patents vis-à-vis 
PCT applications. Out of the 633 patents granted, 73.6% were PCT while only 26.4% were national 
patents. The data has also shown that only 42 (10.6%) of the 396 utility models filed were granted, 
while 714 (51.3%) of the 1392 industrial designs filed were granted. This high rejection and/or delay 
necessitated an in-depth analysis of these intriguing findings. A follow up study was conducted to shed 
more light on the findings. 

The study used stratified sampling where the population was divided into strata, and a sample 
systematically selected from each stratum. The stratified sampling was used to increase the sample’s 
statistical efficiency (Kothari, 2014). The strata were arrived at based on the classification of the 
applicants (owners) into different groups/ categories (Individuals, companies, public research institutes, 
universities and other learning institutions, government and partnerships).

The target population for this study was hyper-geometric (small) i.e. less than 10,000. Therefore, the 
sample size for the study was obtained through a common formula suggested by Markman, Gianiodis, 
and Phan (2008):

 n = (NZ2pq) / {E2 (N–1) +Z2pq}                   

Where:

n = the desired sample size 

Z = the degree of confidence, which in this case was to be 95% confidence interval, an equivalent of 
1.96

p = the proportion in the target population estimated to have characteristics being measured, 0.5 was 
adopted

q = 1- p (this stands for the population not having the characteristics i.e. 0.5)

E= the level of statistical significance (the degree of accuracy required in this case is 5%).

N = the population size i.e. the number of un-granted national patents, utility models or industrial 
designs

For national patents, the target population was 993 un-granted patents. Therefore, the sample size 
for the national patents was 277. Proportionate stratified sampling was used to get the subjects as 
illustrated below using companies in which there were 231 un-granted patents. Therefore, sample size 
for companies = 277(231/993), which is approximately 64 files. The same procedure was followed for 
the other categories, and 139, 12, 48, 11, 1 and 2 samples were selected for individuals, public research 
institutes, partnerships, universities and other learning institutions, government and patents with no 
entry for name respectively. The samples were then systematically drawn from the population of each 
category.

For the utility models, the target population was 354, and the sample size was thus estimated to be 
195. The proportionate sampling procedure used in the case of patents above was applied and hence 
the sample sizes for the categories used were 110 for individuals, 31, 33, 2 and 19 samples were 
selected for companies, partnerships, public research institutes, and universities and other learning 
institutions respectively. The samples were then systematically drawn. 

The target population for the industrial designs was 678 and the sample size was thus estimated to 
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be 245. The same procedure used for the national patents was applied and the sample sizes for the 
categories used were 4 files for partnerships, 193, 47 and 1 samples were selected for companies, 
individuals and Public Research Institutes respectively. The samples were then systematically drawn 
from the population of un-granted industrial designs in each category.

The data collection exercise on the samples selected was conducted at the KIPI Patent registry for a 
period of two weeks. The collected data on the three samples were then separately analyzed using the 
Statistical Package for Social Sciences (SPSS).

Reasons for rejection of the national patents

The following were the main reasons as to why the patents were rejected 

1. Failure to meet the patentability set criteria for an invention 

2. Withdrawal of the application by the applicant 

3. Failure to submit the required fees (i.e. application fee, annual fee, publication fee and registration 
fee) 

4. Lack of response to the past correspondences. 

However, some of the patents were never granted as their applications were converted into a utility 
model, moved to be filed as PCT patents as per applicants request or the applications were still 
in progress. On average, higher numbers of the applications were never granted due to lack of the 
correspondences between the applicants and KIPI.  The figure 11 below shows the reasons for the 
rejection of the patent application. 

Figure 11: Distribution of the Reasons for the rejection of the national patents

Other national patents were neither granted nor rejected, but were converted into utility models, 
moved to be filed as PCT patents as per the applicants request or their applications were in progress. 
2.4% were moved to be filed as PCT patents as per applicants’ request, 0.8% were applications in 
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progress while 1.6% was converted into utility models.

Table 7 indicates that on average, national patents filed by the Universities and other learning 
institutions (66.7%), Public Research Institutes (36.4%), Partnerships (58.1%) and individuals (53.3%) 
were rejected due to lack of response to the past correspondences. Applications filed by Companies 
(53.4%) were on average withdrawn by the applicants, whereas government applications (100%) were 
in progress. 

Table 7: Distribution of Reasons for Rejection of Patents by Owners’ Category

 Lack of 
correspondence

Withdrawal Lack of 
fees

Not in set 
criteria

Converted 
into utility 
model

Moved 
to PCT

Application 
in progress

Government 0 0 0 0 0 0 1 (100%)

Companies 11 (19%) 31 (53.4%) 14 
(24.2%)

2 (3.4%) 0 0 0

Individuals 72 (53.3%) 4 (3.0%) 44 
(32.6%)

5 (3.7%) 4 (3%) 5 (3.7%) 1 (0.7%)

Partnerships 25 (58.1%) 3 (7.0%) 13 
(30.2%)

2 (4.7%) 0 0 0

Public 
research 
Institutes

4 (36.4%) 1 (9.1%) 2 (18.2%) 3 (27.2%) 0 1 (9.1%) 0

Universities 
and Other 
Learning 
Institutions

2 (66.7%) 1 (33.3%) 0 0 0 0 0

TOTAL 114 (45.4%) 40 (15.9%) 73 
(29.1%)

12 (4.8%) 4 (1.6%) 6 (2.4%) 2 (0.8%)

Reasons for the rejection of utility models

The study findings revealed that there are three main reasons for the rejection of the utility models. 
These reasons include (1) Failure to meet the protection set criteria for an invention (2) Failure to 
submit the required fees (i.e. application fee, annual fee, publication fee and registration fee) and (3) 
Lack of response to the past correspondences. However, some utility models were neither rejected 
nor granted, but were either provisional filings, moved to industrial designs or applications in progress. 
Other models were later granted. Figure 12 below shows the distribution of the reasons for the 
rejection or delays in granting of the utility models.
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Figure 12:  Reasons for rejection/delays in granting of the utility model applications

The figure shows that majority of the utility model applications, that is 49.1%, were rejected due lack 
of response to the past correspondences. 27.3% of the applications were rejected due to failure to 
submit the required fees (application fee, annual fee, publication fee and registration fee) while 7.3% 
were rejected for failure to meet the set criteria for the invention. 10.3% of the sampled models were 
applications in progress, 4.8% were filed as provisional applications, and 0.6 percent was moved to 
industrial designs while 0.6% was later granted.

Table 8 indicates that majority of the utility models filed by the companies were rejected for lack of 
response to the past correspondences as well failure to submit the required fees. From the table, 
56 (57.7%) of the sampled utility models on individuals were reject for lack of response to the past 
correspondences; while 16 (48.5%) of the sampled utility models on partnerships were rejected for 
lack of response to the past correspondences. Majority of utility models sampled on public research 
institutes (100%) and models sampled on the Universities and Other Learning institutions (68.8) are 
applications in progress. In general, majority of the utility models applications (49.1%) were rejected 
for lack of response to the past correspondences.
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Table 8: Distribution of Reasons for Rejection by Owners’ Category

 No 
correspondence

Provisional 
Application

Lack of 
fees

Not in set 
criteria 

Moved to 
Industrial 
Design

Later 
Granted

Application in 
progress

Companies 7 (38.9%) 0 (0.0%) 7 
(38.9%)

1 (5.6%) 1 (5.6%) 0 (0.0%) 2 (11.0%)

Individuals 56 (57.7%) 5 (5.2%) 23 
(23.7%)

9 (9.3%) 0 (0.0%) 1 (1.0%) 3 (3.1%)

Partnerships 16 (48.5%) 2 (6.1%) 14 
(42.4%)

1 (3.0%) 0 (0.0%) 0 (0.0%) 0 (0.0%)

Public 
research 
Institutes

0 (0.0%) 0 (0.0%) 0 (0.0%) 0 (0.0%) 0 (0.0%) 0 (0.0%) 1 (100%)

Universities 
and Other 
Learning 
Institutions

2 (12.5) 1 (6.3%) 1 (6.3%) 1 (6.3%) 0 (0.0%) 0 (0.0%) 11 (68.8%)

TOTAL 81 (49.1%) 8 (4.8%) 45 
(27.3%)

12 (7.3%) 1 (0.6%) 1 (0.6%) 17 (10.3%)

Reasons for rejection of the industrial designs
The study findings revealed that there are four main reasons for the rejection of the industrial designs 
applications. These reasons include (1) Failure to meet the protection set criteria for an invention 
(2) Failure to submit the required fees (i.e. application fee, annual fee, publication fee and registration 
fee) (3) Withdrawal of the applications by the applicants and (4) Lack of response to the past 
correspondences. However, some industrial designs were neither rejected nor granted, but were still 
being processed. Figure 13 below shows the distribution of the reasons for the rejection or delays in 
granting of the industrial designs.

Figure 13: Reasons for rejection of the industrial design applications

The figure above shows that majority of the industrial designs applications, that is 60.74%, were 
rejected due lack of response to the past correspondences. 24.79 percent of the applications were 
rejected due to failure to submit the required fees (application fee, annual fee, publication fee and 
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registration fee) while 7.85 percent were rejected for failure to meet the set criteria for an invention 
and 5.37 percent of the sampled applications were withdrawn by the applicants. 1.24 percent of the 
sampled models were applications in progress.

Table 9 indicates that majority of the industrial designs filed by the companies, 110 (57.89%), were 
rejected for lack of response to the past correspondences. From the table, 33 (70.21%) of the sampled 
industrial designs on individuals were reject for lack of response to the past correspondences; while 
3 (75%) of the sampled designs on partnerships were rejected for lack of response to the past 
correspondences. Majority of industrial designs sampled on public research institutes (100%) were 
rejected due to lack of response to the past correspondences. In general, majority of the industrial 
designs applications 147 (60.74%) were rejected for lack of response to the past correspondences.

Table 9: Distribution of Reasons for Rejection by Owners’ Category
 Lack of 

correspondences
Fees Not in set 

criteria 
Application 
withdrawn 

Application 
in progress

Companies 110 (57.89%) 50 (26.34%) 18 (9.47%) 9 (4.73%) 3 (1.57%)

Individuals 33 (70.21%) 10 (21.28%) 0 (0%) 4 (8.51%) 0 (0%)

Partnerships 3 (75%) 0 (0%) 1(25%) 0 (0%) 0 (0%)

Public research 
Institutes

1(100%) 0 (0%) 0(0%) 0 (0%) 0 (0%)

TOTAL 147 (60.74%) 60 (24.79%) 19 (7.85%) 13 (5.37%) 3 (1.24%)
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Discussion 

Our analysis is guided by four key questions: (i) Where do the inventions come from? In other words 
who owns the industrial property protected in Kenya? (ii) How does foreign (international) applicants 
compare with national (domestic) applications? (iii) In which economic sectors are the most IP 
applications registered? (iv) what are the key challenges/bottlenecks faced by the applicants? 

Foreign versus local patent applications
Between 1990 and 2013, there were 2,388 patent applications registered in Kenya, of which 633 were 
granted. 73.6% (466) of the 633 granted patents were through PCT and 26.4% (167) were national 
applications. The huge disparity in granted patents between PCT and national applications stands in 
contrast with the pattern of applications which stood at 51.4% versus 48.6% respectively. In essence, 
while both foreigners and locals account for almost equal shares applications, foreigners are almost 
3 times more likely to be successful. Further, as shown in figure 4, between 2006 and 2010 the PCT 
applications rose sharply overtaking national applications. Similarly from 2008, there has been a 
marked increase in patents granted to PCT applications. 

These patterns prompted two sets of action from our research team: First, we held in-depth 
discussions with the management and senior patent examiners at the intellectual property office to 
elucidate these findings and secondly, with the permission of the KIPI management, we dug into the 
actual files of rejected applications from the registry to analyze reasons given by the examiners for 
declining to grant the patents. The second set of action is presented in the section on un-granted 
patents discussed here under challenges/bottlenecks.

Our discussions with the management and patent examiners revealed a number of reasons for low 
numbers of patents being granted to national applications. Key amongst these include:

• Applications that do not fit within the “patentable matter” as described by Kenya’s patent law. The 
industrial property act (cap 509) specifies what is patentable in Kenya to include inventions that 
relate to products and processes but excludes services and business methods. Applications that 
do not meet this criterion are automatically rejected. A good number of national applications fall 
in this category.

• Poor drafting. The patent application form is a technical document with precise information to 
be filled in different sections. Most applicants do not use the services of intellectual property 
lawyers in drafting their applications and end up with poorly drafted applications. This leads 
to several queries and request for revisions from the examiners. In the process, the applicants 
feel the process is too tedious and give up. In contrast, the foreign applicants ordinarily use the 
services of advocates well verse in patent law and will have sieved out non-patentable issues and 
will have done their background checks to know what is already existing and make claims on what 
is inventive about their applications. Figure 14 below confirms the fact that it takes shorter to 
process and grant PCT applications (average 42 months) while national applications on average 
take 55 months.

Figure 14: period taken to grant national and PCT patents
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• Lack of institutional support for local applicants: In most cases, for national applicants, the applicant 
is also the inventor. On the contrary, in most foreign applications, there are at least two inventors 
listed and the applicant is normally the institution they are associated with. The collaboration and 
institutional backing increases the chances of success. Most local applicants prefer to work in 
isolation.

Ownership of the intellectual property rights in Kenya 
Distribution of patents granted in Kenya (figure 5) show that companies account for 78.4%, 
governments account for 0.3%, public research institutes account for 3.9%, universities and other 
learning institutions account for 1.6%, individual applicants 9.5% and various forms of partnerships 
account for 6.3%. There were two notable observations in this data: First, is the dismal performance of 
the universities and public research institutes which together account for just 5.5% of all the patents 
granted. This is far lower than even individual applicants (9.5%). Secondly, we noted a long period of 
inactivity between 1990 – 2003 during which there were no patent filings from universities/other 
learning institutions except the University of Nairobi (in 1993) and Kangubiri Girls Secondary School 
(in 200014). The dismal performance of the universities and public research institutes is the subject of 
another paper (Bolo et al, 201515) where the reasons are considered in detail. In summary, a number 
of reasons are given for this poor performance including the incentives and rewards systems that are 
skewed in favour of publications as a yardstick for promotions, the cultural orientation that views 
knowledge as public goods and doesn’t encourage intellectual property protection and lack of clear 
policy guidelines on commercialization of research outputs. 

The period of inactivity (1990 – 2003) is attributed to a number of factors. First, the period preceding 
1994 was characterized by low awareness on IP in the universities and learning institutions. Following 
the establishment of KIPO in 1990 pursuant to the enactment of the industrial property Act (cap 
509) in 1989, the early 1990s were characterized by staff recruitment and training. The WTO-TRIPS 
agreement that came into force in 1995 raised the profile of intellectual property rights by bringing 
together trade issues into the fold of intellectual property rights helped to raise awareness. In 1998, 
KIPI initiated an education and awareness campaign targeting universities and research institutes and 
in 2002 they joined hands with the WIPO Universities Initiative to conduct a series of seminars in 
Universities in Kenya. These initiatives led to the appointment of IP focal points in public universities 
and establishment of IP desks to handle IP matters.  Later these IP focal points and IP desks gave birth 
to the institutional IP policies and intellectual property management officers in universities and public 
research institutes. The institutional IP policies provided the framework for protection of IP within the 
universities and gave universities a regulatory tool to manage their intellectual assets. The increased 
activities after 2003 are therefore closely tied to the KIPI/WIPO Universities Initiative. Around the 
same time, in 2002, Kenya got a change of government and the new administration began the process 
of re-introducing performance contracting in the management of public service delivery. The 2014/15 
performance contracts were the 11th cycle and targets in the performance contracts of public 
institutions (including universities and public research institutes) alluded to the number of patents 
registered with KIPI.  As a result, a number of researchers make applications to get evidence (in the 
form of preliminary report, acknowledgement or receipt) to present during performance evaluation.

Which economic sectors register most IP applications?

The distribution of patents granted by economic sector (figure 6) show that agriculture, forestry and 
fishing account for 31.4% followed by health and social work (30.2%), Manufacturing (20.7%) transport 
and communication (7.1%), electricity and water supply (7.3%), building and construction (2.8%). To get 
a better sense of these statistics, we compared them with (a) the sectors that drive GDP growth of 
the Kenyan economy over the last 20 years (1994 – 2013) as well as (b) the sectors in which Kenyan 
research and innovation funds are invested according to the data from the National Commission for 
Science, Technology and Innovation (NACOSTI). The figure 15 below shows the contributions to GDP 
growth of the various sectors and the research and innovation funding. 

14 This application was granted in 2003.
15In Pursuit of the Third Mission: Universities and Public Research Institutes as Progenitors of Technology and Innovation
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Source: Compiled by authors from the economic survey reports (1994 – 2013)

Figure 15: GDP contribution by various sectors

As the figure depicts, the contribution of agriculture, forestry and fisheries has been declining from 
27.4% in 1994 to 21.8 in 2010 before beginning upward growth in 2011 and recording 25.8 in 2013. 
Similarly, manufacturing has been on a downward trend with a sharp decline to 10% in 2004 from 
13% in 2003. On the contrary, health and social work has been fairly constant but showed remarkable 
upward growth in 2004 (reaching 2.6%) from 1.1% in 2003. Similarly transport and communication 
increased sharply to 9.9% in 2004 from 6.3% in 2003. This could be attributed to the growth in the 
ICT sector and the huge infrastructural projects initiated by the NARC government. 

The distribution of the research funds disbursed by thematic area is an indication of the country’s 
investment and R&D focus. From the data, agriculture attracts the highest funding at 28.35% followed 
by health (15.93%) and ICT got only 2.15% of the research funding.  (see figure 16 below)

Source: compiled by authors from NACOSTI data.

Figure 16: Distribution of the research fund granted by different thematic areas
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Data from NACOSTI’s Innovation Fund show that the ICT sector received 36.58% of all the funds 
disbursed between 2009 and 2013, followed by Engineering (17.23%), Agriculture and Food Technology 
(13.55%) and health (10.75%). See figure 17. These findings show the key role of agriculture in 
Kenya’s economy. Even though there has been a decline in its contribution to the GPD growth, it has 
continued to attract the greatest attention in research funding and is ranked 3rd in the innovation 
fund. The health sector is equally ranked high amongst the social sectors and has continued to receive 
considerable policy attention. It comes second to agriculture in the amount of research funding, 
number of patents granted and fourth in the innovation funds disbursed (next to agriculture which 
is ranked third). The proliferation of the ICT sector and its role in driving GDP growth is seen in the 
upward trend of the transport and communications sector and its leading attracting the innovation 
fund followed closely by engineering. 

Source: Compiled by authors from NACOSTI data

Figure 17: Projects funded through the Innovation Fund by thematic area (2009 – 2013).

Key challenges/bottlenecks faced by applicants 
Our analysis of the un-granted (rejected or delayed) applications show that the major challenges 
included lack of responses to past communications from KIPI; failure to pay required fees; failure to 
meet the patentability criteria (or other requirements in case of utility models and industrial designs), 
applications being withdrawn by the applicants or being converted to a different type of protection 
application e.g. PCT or from patent to utility model etc. 

The patentability criteria for an invention are provided for in Section 22 of the Industrial Property Act 
2001, which states that ‘an invention is patentable if it is new, involves an inventive step, is industrially 
applicable or is a new use’. 4.8% of the rejected national patents were found to have been rejected 
due to failure to meet the patentability criteria. In the utility models category, failure to meet the set 
criteria accounted for 7.3% while 7.85% of the industrial designs failed to meet the set criteria.

An applicant may withdraw the application at any time before the grant of a patent or the notification 
of rejection of the application or of refusal to grant a patent pursuant to Section 40 of the Industrial 
Property Act of 2001 (Republic of Kenya, 2001). The data showed that 15.9% of the un-granted 
national patents were due to withdrawal of the applications. 5.4% of the industrial design applications 
were withdrawn by the applicants. 

Section 39 (1) of the Industrial Property Act of 2001 provides for the payment of the prescribed fee 
upon application for a patent. The payment of the annuities is pursuant to Section 61, failure to which 
(after the lapse of the grace period of 6 months) the application will be deemed to as have been 
withdrawn. Section 61 (1) states that “In order to maintain the application or the patent, an annual fee 
shall be paid in advance to the Institute which shall fall due on the eve of each anniversary of the date 
of filing of the application or the patent, and shall be paid in the manner prescribed in the regulations”. 
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The implications for failure to comply with Section 61 (1) is provided for in Section 61 (3) which 
states that “If an annual fee is not paid in accordance with this section, the application be deemed to 
have been withdrawn or the patent shall lapse and respective invention shall cease to be protected”. 
The data showed that 29.1% of the applicants of the rejected national patents failed to comply with 
these provisions as their applications were rejected for failing to submit the application fee, annual 
fee, publication fee or registration fees. 27.3% of the utility models lapsed due to failure to submit 
required fees while fees accounted for 24.8% of industrial design rejections.  

Lack of response to the past correspondences accounted for a large chunk of the rejection of 
the national patents. The analysis revealed that 45.4% of the rejected national patents were due to 
communication challenges between the Kenya Industrial Property Institute (KIPI) and the applicants. 
In addtion, 49% of utility model applications failed due to lack of response to past correspondences 
while 60.7% of the industrial designs failed for the same reason. This led to a stalemate in the 
processing of the applications, as the applicants did not respond to various correspondences from 
KIPI, which were giving directions on the application process. The reasons for the communication 
lapse were not well established, but can be attributed to the applicants losing interest in their 
applications or the applicants viewing the process as too much bureaucratic. Among the patents 
category (table 8), lack of responses is seen as acute in the universities (66.7%), Partnerships (58.1%), 
individuals (53.3%) and public research institutes (36.4).Similarly, under utility models category (table 
9), lack of response to correspondences is more pronounced amongst individual applicants (57.7%) 
and partnerships (48.5%) and the same pattern is repeated in the industrial designs category (table 
10) where lack of response to correspondences account for 70.2% amongst individual applicants, 75% 
in partnerships and 100% in public research institutes.  
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Conclusion

In recognition of the importance of industrial property and laws to govern them, the government 
of Kenya enacted the Industrial Property Act (Cap 509) in 1990. The objective of this Act was to 
put in place legislations that would provide for protection of inventors/innovators rights over 
their intellectual property and foster innovation in the country. The Act, served to provide for “the 
promotion of inventive and innovative activity, and to facilitate the acquisition of technology through 
the grant and regulation of patents, utility models, rationalization models and industrial designs and for 
connected purposes” (Republic of Kenya, 2001). 

Findings of this study show that ‘Kenya is not yet there’ in terms of harnessing its intellectual capital, 
fostering innovations, and commercializing its research products as evidenced by the low rate of 
applications for industrial property rights. Even though Kenya has seen a steady growth in terms of 
patent applications and grants, its contribution is still negligible, compared to the worldwide patent 
applications. The World Intellectual Property Indicators report 2013 (WIPO, 2013) records that the 
patent applications worldwide stood at 2.35 million in 2012, and Kenya’s contribution to this was only 
0.011 percent. In addition to this low application for patents, this report reveals that of all the patent 
applications, more than 70% were not granted. Even then, of the 26.5% that have been granted, over 
73% have been granted to foreign applicants. The high rejection rates of the national applications has 
been attributed to a number of factors including lack of response to KIPI, failure to submit required 
fees, failure to meet the set criteria, poor drafting and withdrawal of the application by the applicant. 

In a move towards entrenching technology and innovation into the national production system, in 
2013 the government of Kenya enacted the Science, Technology and Innovation Act (2013) which 
created the Kenya National Innovation Agency (KENIA) with the key mandate of the Agency being to 
develop and manage the Kenya National Innovation System. This is seen as a conscious move towards 
fostering innovation and economic development in the country.

KENIA will facilitate the creation of specialized innovation centres, institutes or schools or designate 
existing institutions as centres of excellence in priority sectors, as well as scouting for and nurturing 
innovative ideas from individuals, training institutions, the private sector and similar institutions. In 
addition, KENIA shall establish and regularly update a database on innovation in collaboration with 
other relevant institutions; monitor, forecast and maintain a database of the latest and future global 
technology; increase awareness of intellectual property rights among innovators; provide advocacy 
for the inclusion of science, technology and innovation in the country’s programs and policies at all 
levels (Republic of Kenya, 2013). The conscious effort by the government to facilitate innovation in the 
country is likely to lead to increased IPR applications, stemming from the activities of KENIA. 
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Recommendations

The recommendations below spell out what actions/interventions are required to facilitate IP 
protection by Kenyan nationals. 

1. Intensive education and awareness on the criteria for protection under the various categories 
(patents, utility models and industrial designs) should be enhanced. Poor drafting of applications 
and failure to meet the eligibility criteria have featured as key reasons for rejections and 
KIPI should be facilitated to lead these awareness campaigns in collaboration with other key 
stakeholders. 

2. Provide institutional support for local applicants. Whereas in most universities and public research 
institutes there are institutional IP policies and intellectual property management offices (IPMOs) 
created, awareness is still low amongst staff (and students) and in most cases, these offices are 
under-staffed and under-resourced. 

3. KIPI should review and improve its communication with the applicants. Whereas it would appear 
that applicants do not respond and or lose interest in their applications, it should be incumbent 
upon KIPI as a facilitator to interrogate the reasons for this communication breakdown and strive 
to reduce the incidences of non-responses which account for nearly half of the rejections across 
all the IP categories. 

4. Provide financial support for local inventors obtain IP protection. Failure to submit required 
fees account for nearly 30% of all the rejections across the different IP categories and is seen as 
a significant barrier. Mechanisms should be set up to cushion locals from the fees. For example 
the Innovation Fund could offer this as part of its “products” over and above giving funds for 
prototype development. The newly created KENIA should take this up as one of its key activities. 
For those working in companies, universities and research institutions, the institutional support 
envisaged in (2) above should include financial support to register and maintain IP protection.  

5. Promote partnerships and collaborations. Most local applicants prefer to work and apply for IP 
protection in isolation. The inventor (working alone) is also the applicant and has to bear the 
burden and costs associated with the application. Working in teams would reduce the time it 
takes to come with new inventions, lead to sharing of the costs and burden an enhance chances of 
success for local applicants. 

6. Promote competitive ranking in universities and include IP applications/grants (patents, utility 
models and industrial designs) as part of the evaluation criteria

7. Include IP in the staff recruitment and promotion criteria for university and research institutes’ 
staff. 
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Annex 1: Classification of patents by economic sector

Patents granted can be classified into various Economic Sectors such as Agriculture, Forestry & 
Fishing; Health & Social work; Transport & Communication; Electricity & Water supply; Manufacturing; 
Mining & Quarrying; and Building & Construction using the International Patents Classification (IPC) 
criteria. The notes below summarize the classification criteria:

Agriculture, Forestry & Fishing

A01: This includes agriculture, forestry, animal husbandry, and hunting, trapping and fishing.

A21-A24: Includes baking, equipment for making or processing dough, butchering, meat treatment, 
processing poultry or fish, foods or food stuffs and their treatment, tobacco, cigars, cigarettes and 
smokers’ requisites.

Health & Social work

A61-A63: This includes medical or veterinary science, hygiene, life saving, fire fighting, sports, games 
and amusements.

Manufacturing

A41-A47: This includes domestic articles such as wearing apparel; head wear; footwear; 
haberdashery; jewelry; hand or travelling articles; brush ware; coffee mills; furniture; appliances; spice 
mills; and suction cleaners in general.

B01-B44: This includes physical or chemical processes or apparatus in general; crushing; pulverizing; 
preparatory treatment of grain for milling; separation of solid materials using liquids or using 
pneumatic tables or jigs; separation by high voltage electric fields; centrifugal apparatus or machines 
for carrying out physical and chemical processes; spraying or atomizing in general; transmitting 
mechanical vibrations; sorting; cleaning; disposal of solid waste; reclamation of contaminated soil; 
mechanical metal working without essentially removing material; punching metal; casting; powder 
metallurgy; machine tools; metal working; grinding; polishing; hand tool; portable power-driven 
tools; handles for hand implements; workshop equipment; manipulators; hand cutting tools; cutting; 
severing; working or preserving wood or similar material; nailing or stapling machines in general; 
working cement, clay or stone; working of plastics; working of substances in a public state in general; 
presses; making paper articles; working paper; layered products; printing; lining machines; typewriters; 
bookbinding; albums; files; special printed matter; writing and drawing implements; bureau accessories 
and decorative arts.

C01-C14: Includes inorganic chemistry; treatment of water, waste water, sewage or sludge; glass; 
mineral; cements; concrete; artificial stone; ceramics; refractory; manufacture of fertilizer; explosives; 
matches; organic chemistry; preparation of organic molecular compounds; dyes; paints; polishes; 
natural resins; adhesives; petroleum, gas or coke industries; technical gases containing carbon 
monoxide; fuels; lubricants; peat; animal or vegetable oils, fats, fatty acids there from; detergents; 
candles; biochemistry; beer; spirits; wine; vinegar; microbiology; enzymology; mutation or genetic 
engineering; sugar industry; skins; hides; pelts and leather

D01-D07: Includes natural or man-made or fibres ; spinning; yarns, mechanical finishing of yarns 
or ropes; warping or beaming; weaving; braiding; lace making; knitting; trimming; non woven fabrics; 
sewing; embroidering; tufting; treatment of textiles or the like; laundering; flexible materials; ropes and 
cables other than electric 

D21: This includes paper making and production of cellulose.

Mining & Quarrying 

C21-C25: metallurgy of iron; metallurgy; ferrous alloys; treatment of alloys or non ferrous metals; 
coating metallic material; coating material with metallic material; chemical surface treatment; diffusion 
treatment of metallic material; coating by   evaporation, by sputtering, by ION implantation or by 
chemical vapour deposition, in general; inhibiting corrosion of metallic material or incrustation in 
general; electrolytic or electrophoretic process and apparatus thereof, and crystal growth.
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Transport & Communication

B60-B68:This includes vehicles; trains; ships or other waterborne vessels; aircraft; aviation; 
cosmonautics; conveying; packing; handling thin or filamentary materials; hoisting; opening or closing 
bottles, jars or similar containers; lifting; hauling; liquid handling and saddlery.

B81-B82:This includes micro-structural technology and nano technology

C40: Combinatorial technology

G02- G11: Optics; photography; cinematography; analogous techniques using waves; electrography; 
horology; controlling; regulating; computing; advertising; musical instruments; checking devices; 
signaling; instrument details; cryptography; nucleonic and information storage.

Building & Construction

E01-E05: This includes construction of roads, railways or bridges; hydraulic engineering; foundations; 
soil shifting; water supply; sewerage; building; locks; keys; windows, doors, shutters, or roller binds in 
general, ladders; earth or rock drillings and mining

G01: Measuring and testing.

Electricity & Water Supply

F01-F04: This includes steam engines; combustion engines; hot-gas or combustion engine plants; 
machines or engines for liquids, wind, spring or weight motors producing mechanical power or 
reactive propulsive thrust; pumps for liquids or elastic fluids

F15-F17: Fluid pressure actuators; hydraulics or pneumatics in general; engineering elements; general 
measures for producing and maintaining effective function of machines or installation; thermal 
insulation in general; storing and distribution of gases or liquids.

 F21-F27: It includes lighting; steam generation; combustion apparatus and processes; combined 
heating and refrigeration systems; heat pumps systems; liquefaction or solidification of gases; 
manufacture or storage of ice; drying; furnaces; ovens; heat exchange in general.

H01-H5: Basic electric elements; generation, conversion and distribution of electric power; basic 
electronic circuitry; electric communication technique and electric techniques not otherwise provided 
for






